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Statement of Facts.

This is an action to recover possession of a part

of the Bonanza King lode claim, situated on Douglas

Island, in Alaska. The action was tried by the Court

without a jury. Findings of fact were signed and

filed. The facts are few and are undisputed.

The Bonanza King lode claim was located January



29, 1884, a receiver's receipt therefor was issued May
20, 1884, and the United States Patent on December 26,

1890. Plaintiff is the owner of the Bonanza King

lode claim by proper mesne conveyances. This action

was commenced on December 24, 1900.

The defendant and his grantors and predecessors in

interest have been in the actual, open, notorious and

continuous possession for a period of more than ten

years prior to the commencement of the action of that

part of the Bonanza King lode claim in controversy.

The defendant, his grantors and predecessors in in-

terest, during the entire period of ten years last men-

tioned, and ever since have claimed to be the owners

of said land, and they now claim it adversely to the

plaintiff. (Tr. p. 19, Findings of Fact.)

By stipulation of the parties, the one question in-

volved in the action is whether or not the action is

barred by the statute of limitations. (Tr. p. 17.)

It is also agreed that the stipulation shall affect and

extend to seven other cases (id.) These seven cases

are numbered respectively 876 to 882 on the records

of this Court.

The Court below found that the cause of action

was barred by the statute of limitations. (Tr. pp. 19}

20.)

The Code of Civil Procedure of Alaska provides

that " The periods prescribed in Section Three of this

act for the commencement of actions shall be as

follows: Within ten years for the recovery of real

property, or for the recovery of the possession

thereof; and no action shall be maintained for such



recovery unless it shall appear that the plaintiff, his

ancestor, predecessor, or grantor was seized or

possessed of the premises in question within ten years

before the commencement of the action."

31 U. S, Stat, at L. p'p. 321, 334.

From a long and careful opinion, which is made a

part of the record herein (Tr. pp. 29 to G4), it appears

that the trial Court held that this action should have

been commenced within ten years from January 29,

1884, that being the date of the location of the "Bon-

anza King"; or at best within ten years from May 20,

1884, the date of the issuance of the receiver's receipt,

and that it was not sufficient for the plaintiff to have

commenced this action within ten years from the date

of the issuance of the United States Patent for the

" Bonanza King."

The errors, relied upon for a reversal, attack the

foregoing conclusions and are embodied in the fol-

lowing specification:

Specification of the errors relied upon.

1. That the United States District Court for the

District of Alaska, Division No. 1, before which said

matter was heard and tried, erred in ruling that the

statute of limitations began to run against the plain-

tiff in error herein at the date of the location of the

Bonanza King lode claim, to wit, the 29th day of

January, 1884;

2. That the said United States District Court for

the District of Alaska, Division No. 1, erred in ruling



that, though the plantiff did commence its action

herein on the 24th day of December, 1900, said plain-

tiff did not commence said action within the time

limited by the Code of Alaska, or by law.

3. That the said United States District Court for

Alaska, Division No. 1, erred in ruling and deciding

that the statute of limitations in this case did not

commence to run against plaintiff herein at the date

of the issuance of a United States Patent for said

Bonanza King lode claim, to wit, December 26, 1890,

but that said statute of limitations did commence

to run against plaintiff from and at the date of the

location of the Bonanza King lode claim and that by

reason thereof plaintiff's action is barred.

4. That the said United States Court for Alaska,

Division No. 1, erred in entering a judgment in favor

of the defendant and dismissing the action of plain-

tiff, instead of entering a judgment in favor of

plaintiff as prayed for in its complaint. (Tr. pp. 25, 26).

Argument.

The plaintiff in error contends that the judgment of

the Court below was erroneous because,

The statute of limitations in an action to recover posess-

ion of a mining claim does not begin to run until the date

of the issuance of the United States patent for the claim.

It is no longer an open question that, as to portions

of the public domain, the statute of limitations of the

State wherein the same are situated, does not begin

to run until the full legal title passes from the United



States to its grantee, and that such legal title does not

pass until the patent is issued; This is the doctrine of

the Supreme Court of the United States established

by the cases of

Redjield v. Parks, 132 U. S. 239, 241;

Gibson V. Chouteau, 13 Wall. 92, 99;

Rector v Ashley, 6 Wall. 142

Bagnell v. Broderick, 13 Pet. 436.

The same doctrine is followed in the Supreme

Courts of the several States of the Union, in which

the question has been presented for decision:

See Steele v. Boley, 7 Utah, 64, overruling the

same case in 6 Utah, 308;

Fremont v. Seals, 18 Cal. 433;

Augar v. Miller, 90 Cal. 342, overruling dicticm

in Morris v. Moody, 84 Cal. 143;

Treadway v. Wilder, 12 Nev. 108, 114;

Denver & R. G. R. Co. v. Wilson, (Col.) 62 Pac.

843, 846;

Mills v. Traver, (Neb.) 53 N. W. 67;

Stephens v. Moore, (Ala.) 22 So. 542.

It is held, however, by the learned judge of the

Court below in this case that the laws, rules and reg-

ulations governing the sale of public agricultural

lands are essentially different from those governing

the sale of mineral lands, and that, therefore, the

doctrine that the statute of limitations only begins

to run from the time that the government parts with

its title by the issue of the patent, does not appl}' to the



case of mineral lands. We respectfully submit that the

reasoning of the learned judge whereby he seeks to

establish this difference, is not sound. It is true, that

the locator of mineral lands has a much greater con-

trol over his claim than has an agricultural entryman,

prior to final entry, over an agricultural claim; but

after such final entry, after the issuance of the re-

ceivers's receipt for the entry money, the rights of the

agricultural entryman are fully as broad as those of

the mineral claimant. After issuance of the receiver's

receipt the entryman can dispose of the land {Myers

V. Croft, 13 Wall, 291, 297: Thurston v. Alva, 45 Cal,

116); he has nothing further to do to perfect his title

than to receive the patent therefor; he is the owner of

the full equitable title ; the land can be seized under legal

process against him; the United States is the holder of

the dry legal title merely in trust for him; his entry is

equivalent so far as the government is concerned to a

patent actually issued {Stork v. Starrs, 6 Wall, 402:

Simmons v. Wagner, 101 U. S. 260). The execution

and delivery of the patent, after the right to it has

become complete, are the mere minsterial acts of the

ofl&cers charged with the duty of their performance.

And yet, with such a title as this, it is the established

unquestioned rule that the statute of limitations runs

from the date of the patent and not from the date of

the receiver's receipt.

We can conceive of no reason why a different rule

should obtain in the case of mineral lands. The

learned judge of the Court below said: "The Court is

not aware that the precise question presented here has



ever been passed upon by a Court of last resort. If

there are any such, they have escaped my observa-

tion". (Tr. p. 32.)

In our examination of the cases we have found that

the Supreme Courts of California, Nevada and Mon-

tana have passed upon this precise question. They

all decide the statute begins to run from the date of

issuance of the patent. Nor have we been able to

find a single case which supports the conclusion of the

Court below.

In Nessler v. Bigelow, 60 Cal. 98, his Honor, Judge

Ross, then a member of the Supreme Court of Calif-

ornia, in passing upon this very question, said:

"Action to quite title—plaintiff relying on a patent

from the Government, issued March 30, 1876, under

and by virture of the mining laws. In their answer

the defendants admit that they, respectively, claimed

interests in certain separate and distinct portions

of the premises embraced in the patent, adverse to

the plaintiff; and aver, that for more than fifteen

years immediately preceding the commencement of

the action, they had, respectively, held the adverse

possession of the respective portions so claimed. But

they could not have held adversely to the Govern-

ment, and the action having been commenced within five

years after the issuance of the 'patent, the statute of limita-

tions could not avail them against the patentee.^' (In

California there is a five year limitation in actions to

recover real property. C. C. P. 318).

In South End Mining Company v. Tinncy, et al., 22

Nev. 221; 35 Pac. 89, the plaintiff sued to recover
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possession of a mine. He offered a United States Patent

as evidence of its title. Defendants pleaded the statute

of limitations in bar of the plaintiff's cause of action.

The Court held that the statute of limitations did not

commence to run against the plaintiff's cause of action

until the issuance of the patent. The Court said:

"The appellants contend that the Court erred in de-

ciding that the statute of limitations did not com-

mence to run against the plaintiff's cause of action

until the issuance of the patent. They argue that the

statute was set in motion on the payment of the pur-

chase price of the land, and hence the plaintiff's right

of action is barred. A glance at the decided cases by

the Supreme Court of the United States will show

that this contention is unsustainable in law.

It has been held by the Secretary of the Interior

and numerous decided cases, that, by the mining

laws of the United States, three classes of title are

created: (1) Title in fee simple; (2) title by possession;

(3) the complete equitable title. The first vests in the

grantee of the government an indefeasible title, while

the second vests a title in the nature of an easement

onl3\ The first, being an absolute grant by purchase

and patent without condition, is not defeasible, while

the second, being a mere right of possession and enjoy-

ment of profits without purchase and upon conditions,

may be defeated at any time by the failure of the

party in possession to comply with the condition.

The equitable title accrues immediately upon pur-

chase, for the entr}'^ entitles the purchaser to a patent.

The inquiry then is as to who holds the legal title to
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the mining ground in question. There can bo but

one answer to this question, and that answer must be

that the title remains in the original owner, the gov-

ernment of the United States, and there remains until

it is vested by the government in its grantee. This

results from the laws, rules and regulations for the

sale and disposal of the public lands, and is the rule

of decisions affirmed by the Courts of last resort all

over the United States; and they universally hold 'that

Congress has the sole power to declare the dignity and

effect of titles emanating from the United States, and

the whole legislation of the government in reference

to the pubic lands declares the patent to be superior and

conclusive evidence of the legal title.' Until it issues,

the fee is in the government, which by the patent

passes to the grantee; and until it is issued, the

statute of limitations does not run against the legal

title".

In his opinion in the case at bar the learned judge

of the Court below cites as authority upon the sub-

ject of the nature of a mining claim location, decisions

from the Supreme Court of Montana. Yet, that very

Court, in four cases, has decided that in an action to

recover a mining claim the statute runs from the

date of the patent.

In King v. Thomas, 6 Mont. 409, 12 Pac, 865,

the Court said:

" The authorities above cited settled the proposition

of the appellants, that the statute began to run against

the mining claim from its location, and decided it
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adversely to the position assumed. The law imposes

on the miner certain duties and obligations necessary

to be performed before a patent can issue, and certain

delays are indispensable in the performance of these

preliminary requisites; and after all has been done

that can be done by the mining claimant, the con-

summation of the title rests entirely with the Govern-

ment. For these very sufficient reasons the statute of

limitations does not begin to run against him from the

date of his location, hut only after the 'patent has issued,

and the Government has finally disposed of the soil,

and the miner has become the absolute owner thereof."

This case is followed by the cases of:

Weihold V. Davis, 7 Mont. 107, 14 Pac. 865.

Mayer v. Carothers, 14 Mont. 274, 36 Pac. 182.

Clark v. Barnard, 15 Mont. 176, 38 Pac. 834.

In Jatunn v. Smith, 95 Cal. 154, his Honor, Judge

De Haven, then being a member of the Supreme

Court of California, said (p. 156): "and it must be

regarded as settled that the statute of limitations of

a state does not apply to the Government of the United

States, and, as a consequence, that there can be no

adverse possession of land under such a law, or

adverse use of water, to the natural flow of which

such land is entitled while the title remains in the

United States."

We submit that, upon sound reason and upon the

authority of all the cases which have dealt with this

subject, the conclusion of the Court below was
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erroneous; that the cause of action in the complaint

at bar was not barred by the statute of limitations;

that the judgment should be reversed and the Court

below directed to enter a judgment in favor of the

plaintiff as prayed for in its complaint, and for its

costs. /TV

Dated, San Francisco, October \-| , 1902.

Respectfully submitted,

ALFRED SUTRO,

Attorney for Plaintiff in Error.




